category of personal injuries-those incurred on the job12-the victim's carelessness has been irrelevant to his recovery for half a century by virtue, of course, of workers' compensation."
In addition to these recent changes in the law, a new body of theoretical writing, examining tort law from an economic perspective, has both strongly endorsed the idea of a contributory negligence de-fense1 4 and highlighted important questions concerning the contributory negligence issue.' 5 Contemporaneously, England's most interesting tort scholar has proposed the complete elimination of the defense in all personal injury negligence cases. ' Instigated by these legal and scholarly developments, this article will attempt to reassess the question of the contributory negligence defense by taking into account its economic implications and its psychological and equitable implications as well. In the article the phrase "contributory negligence defense" will be used, in its English sense, to refer to any legal doctrine that affects the plaintiff's recovery on account of his unreasonable conduct. The phrase is thus broad enough to cover both the traditional contributory negligence rule and the rule that in this country is usually called comparative negligence.
The article will contend that economics, standing alone, furnishes no persuasive basis for any contributory negligence defense, but that such a basis is adequately provided by reasons of fairness; one of the article's purposes is to afford the fairness issues a precise formulation. The article will then proceed to argue that the relevant considerations of fairness, when combined with appropriate considerations concerning the psychology of accident prevention, suggest a rule that divides liability between the victim-plaintiff and the injuror-defendant. Comparative negligence is, of course, such a rule and seems the appropriate form of liability division.
I. Negligence Itself
Affirmative tort defenses operate within the framework of the liability rules against which the defenses are employed. Before discussing contributory negligence, therefore, it is useful to consider the 12. There were 11 million disabling injuries in the United States in 1974. Of these, 2.3 million (over 20%) were work related. NATIONAL SAFETY COUNCIL, ACCIDENT FAcTS 3 (1975 ed. concept of negligence, which remains the basic standard of tort liability. 17 Under Judge Hand's Carroll Towing formula, 1 8 accepted by the Restatement, 9 and, via the Restatement, by the courts, 20 a defendant's conduct is negligent if it creates a risk of harm that is greater than the cost of eliminating the risk. Judge Hand quite properly broke down the risk of harm into two elements: the probability of an accident and the severity of the injury should an accident occur. He referred to the cost of prevention as the expense of an appropriate safety device or "precaution"; it could also include the benefit forgone by giving up the risky activity in the first place. The Hand formula has often been flattered as a negligence "calculus." 2 ' 1 In fact, at its first level the formula is plainly algebraic and suggests nothing more than an ordinary cost-benefit analysis. 2 2 In turn, that cost-benefit analysis can be seen, with the help of one assumption, 2 3 as a technique for achieving the 17. Ultrahazardous activity liability and strict products liability are exceptions, of course. Although ultrahazardous activity liability is interesting theoretically, it is of almost no practical importance. Ultrahazardous activity suits are extremely rare: it appears that not one has been decided by the California Supreme Court, for example, since Luthringer v. Moore, 31 Cal. 2d 489, 190 P.2d 1 (1948) . Strict products liability does not involve as great a departure from ordinary principles of negligence as is sometimes supposed. After all, strict liability requires the showing of a product "defect." In suits against the manufacturer, a defect in the product almost always signifies the manufacturer's negligence. See IV. PROSSER, supra note 1, at 644-49, 671-72 (discussing design defects, warning defects, and production defects). The issue of the application of comparative negligence to strict products liability calls for careful study. See note 7 supra.
18. United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947). The Carroll Towing opinion, celebrated as it is by academics, has had little real-world influence standing on its own; if Shepard's is correct, Carroll Towing has never been cited by a single state court.
RESTATEMENT (SECOND) OF
21. See, e.g., C. GREGORY 22. The Hand fornmula seems to assume that the "risk" is unitary. But in most cases there will be an indefinite number of possible outcomes. Thus, the runaway barge in Carroll Towing could damage one ship, two ships, three, or four; a ship that is so damaged might or might not sink; the value of its cargo can be high or low; and so on. Each of these possible outcomes has its own probability. The total expected risk is the aggregate of these individual risks, and the aggregating process might assume a calculuslike character.
23. This assumption is that information or transaction costs hinder a "bargain" between the parties to allocate the risk. Absent such a condition, the choice of liability rule makes no difference in accident prevention. See Demsetz, When Does the Rule of Liability Matter?, 1 J. LEGAL STUD. 13, 25-28 (1972) . In the personal injury situation, information and transaction costs are usually high enough to rule out such bargains. Indeed, it is difficult to point out any "artificial bargains" or "bribes" that have occurred in the real personal-injury world. Even in ongoing bargaining relationships, unequal information costs often make the liability rule quite relevant. See Calabresi, supra note 15, at 659; Chelius, Liability for Industrial Accidents: A Comparison of Negligence and Strict Liability Systems, 5 J. LEGAL STUD. 293, 297-98, 306 (1976) . economic goal of efficiency-a goal that is concerned with enhancing society's aggregate welfare. At least in circumstances in which other things are held equal, 2 4 it seems clear enough that efficiency is a positive social good. Hence economics can be seen to provide a policy basis for the rule of negligence liability.
The concept of negligence has, of course, been understood historically not only in normative but also in specifically moral terms. Thus, Brown v. Kendall spoke the morally laden language of "fault," 2 5 and the identification of negligence with fault has been in the minds of generations of personal injury lawyers. In recent years, with the lawyer-economists discovering and expanding on the economic dimensions of the Hand definition of negligence, the impression may have been created that this definition somehow excludes any ordinary notion of moral fault. 26 But the Hand definition actually suggests a certain moral understanding of the negligence concept. The risk that makes the defendant's conduct negligent runs to persons other than the defendant himself. The cost of reducing or preventing the risk, by contrast, must usually -7 be borne by the defendant. 2 8
Assume that the risk can be valued at $100 and that the cost of preventing the risk is $60. When the defendant fails to incur this cost, his conduct is judged negligent. By hypothesis, conduct of this sort, objectively considered, attaches a greater weight to the defendant's own interests than to the interests of others. It can therefore be regarded as egoistical or antisocial. 29 Although negligence law does not require the 24. The "other things" can include the so-called "distribution of income" and more general questions of fairness.
25. 60 Mass. (6 Cush.) at 296. 26. But see Posner, The Economic Approach to Law, 53 TEx. L. REv. 757, 777 (1975) (suggesting that inefficiency is per se "immoral" in public mind).
27. For a case that is interesting exactly because it is unusual, see Cooley v. Public Serv. Co., 90 N.H. 460, 10 A.2d 673 (1940) (alternative that would avoid risk of injury to plaintiff would endanger lives of third parties).
28. The extent to which the defendant can "pass on" the cost becomes a complicated economic question, theoretically and empirically.
29. See, e.g., Palsgraf v. Long Island R.R., 248 N.Y. 339, 344, 162 N.E. 99, 100 (1928) (Cardozo, C.J.) (negligence is "unsocial"); Seavey, Negligence-Subjective or Objective?, 41 HARV. L. REV. 1, 12 (1927) (negligence is "anti-social").
Whether the defendant's negligent conduct is psychologically as well as objectively antisocial may depend in part on the extent to which the risky conduct is undertaken advertently; the Hand formula itself seems to presuppose advertent risk-taking. A psychological assessment of negligent conduct also raises questions about the extent to which negligence law considers subjective elements. See generally Seavey, supra. Even Professor Edgerton, the leading "objectivist," agreed in principle that negligence "probably always involves some mental shortcoming," Edgerton, Negligence, Inadvertence, and Indifference; The Relation of Mental States to Negligence, 39 HARv. L. REV. 849, 858 (1926) , although Edgerton would not equate "mental" with "moral" deficiencies. defendant to be altruistic in the sense of self-abnegation, 30 he is required to place his own welfare and the welfare of others on an equal footing. 31 The conduct that results from his failure to do so is negligent under the Hand formula. But this is a failure that is also plausibly reproachable on moral grounds. 3 2 In this way the negligence standardexactly as it is elucidated by the Hand formula-does possess a recognizable moral content. 33 Both the Rational Man of economics and the Reasonable Man of tort law are associated with the doctrine of negligence liability. Professor O'Connell has recently suggested, drawing on the work of Professor Carrington, that these two Men are similar artifacts. 34 Yet what impresses me most is how far apart these two Men stand. The Reasonable Man, according to the traditional tort literature, will ordinarily behave in a reasonable, nonnegligent way-that is, he will act with a fair regard for the welfare of others. 3 3 Negligent conduct, which 30. If the cost of risk prevention is $130, the defendant may conclude that his $130 is worth more than the victim's $100; the defendant therefore is not negligent if he allows the accident to happen.
31. This analysis, while not necessarily limited to utilitarianism, is consistent with utilitarian ethics, which express "the sentiment not of altruism but of benevolence, the agent counting himself neither more nor less than any other person." Smart, An Outline 32. This moral element in negligence has been derived here directly from Judge Hand's formal definition of negligence. But that element also finds some empirical confirmation. Motorists who cause a disproportionate number of road accidents have been found by psychologists to harbor an aggressive hostility toward the rules and mores of organized society. See D. KLEIN departs from the Reasonable Man standard, is subnormal and deviant, and this deviancy helps to justify the imposition of the onus of liability. By comparison, the Rational Man of economics seeks to maximize his own self-interest and in the usual situation is indifferent to the welfare of others. 36 There is nothing in economics that even intimates that this self-centered lack of concern is in any way improper. The Rational Man's lack of concern, however, may cause a divergence between private cost and social cost that can be economically disadvantageous from a social point of view. By establishing the rule of negligence liability, the law can divert ordinary self-interested conduct so that it flows in a socially beneficial direction; herein lies the economic justification for the negligence liability rule. 37 Assume that there were no liability for negligence. The Rational Man would behave negligently, and economics would afford no reason to consider him morally blameworthy for doing so; the Reasonable Man, by contrast, would conduct himself in a nonnegligent fashion. Although economic and traditional tort reasoning thus both reach the result of negligence liability, the courses of their reasoning, as well as the assumptions about human behavior in which that reasoning originates, stand in strong opposition.
II. The Supposed Accident-Prevention Rationale for a Contributory
Negligence Defense
The justification that the new law-and-economics literature offers for a contributory negligence defense is not at all esoteric or highly technical; it is easy enough to understand and indeed had been anticipated by traditional tort writings. 3 8 By denying recovery, in whole or 36. Economists indicate that the "self-interest" that people pursue is not necessarily "selfish" in the lay sense; if an individual happens to derive satisfaction from helping others, then it is within his self-interest to provide such help. See A. ALCHIAN & W. ALLEN, UNIVERSITY ECONOIfics 24-25 (3d ed. 1972). However, economists generally relegate this possibility of caring about others to a special section on charity. See, e.g., id. at 148-50. The "caring" possibility has been essentially ignored in all the economic writings on personal injury law. See, e.g., R. POSNER in part, to the victim who has been contributorily negligent, the law can discourage people from engaging in conduct that involves an unreasonable risk to their own safety. 39 Such "dysfunctional" victim conduct is a significant cause of accidents in virtually every major category of personal injuries with which the law is concerned. (The interesting exception is injuries resulting from medical malpractice.) Any legal rule that holds the potential of reducing the incidence of that conduct deserves our closest attention.
When given such attention, however, the safety-incentive rationale for contributory negligence becomes problematic. This is so for four reasons. The first reason is concerned with the difficulty of formulating an optimal contributory negligence rule; the second, with the limited effects of such a rule, no matter how formulated; the third, with the psychological complexities of the conduct that the law criticizes as unreasonably risky; and the fourth, with the opportunities of some defendants to prevent contributorily negligent conduct by potential plaintiffs.
A. An Optimal Contributory Negligence Rule
The economic justification for a contributory negligence defense runs as follows. Assume a $100 risk that the defendant could prevent for $60, but that the plaintiff could himself prevent for $25. Although the defendant may be negligent, the plaintiff is the more efficient accident preventer. To give the plaintiff the incentive to spend this $25, the plaintiff should be the party who is "liable"-that is, a doctrine of contributory negligence should require him to bear the $100 loss.
Although hypotheticals of this sort seem to support some version of a contributory negligence rule, they clearly do not support the rule in its traditional form. Assume a reversal of the $60/$25 figures: the plaintiff can prevent the risk for $60, the defendant for only $25. Although the plaintiff is contributorily negligent, the defendant should be held liable, since the defendant is in the better position to eliminate the risk. These converse results can be reconciled into a single contributory negligence rule: the plaintiff's contributory negligence should bar his recovery if, but only if, the plaintiff's prevention costs were lower than the defendant's. 40 parison of the negligence of the plaintiff and defendant, it does not amount to customary comparative negligence, since it is an either/or liability rule that does not involve the division of damages between the two parties. 41 It somewhat resembles the Galena rule, which flourished for a few years in nineteenth century Illinois, 42 and for the sake of convenience, it will be referred to as the Galena rule hereafter. Although the Galena rule avoids the problem of barring recovery by a plaintiff whose prevention costs were higher than the defendant's, it is beset by other problems, several of which it shares with the liabilitydividing rule of comparative negligence. Consider, for example, the situation in which the defendant could prevent the risk for $60, and the plaintiff for $65-but in which the risk could also be prevented if the plaintiff and defendant took complementary measures that would cost the defendant $9 and the plaintiff $10. This combined cost of $19 is the least expensive way to prevent the risk. Yet the Galena rule would give the plaintiff no incentive to take the $10 measure, since pursuant to Galena the fact that the defendant's prevention costs are lower than the plaintiff's (under either prevention alternative) means that the defendant will bear the entire liability. A liability-dividing rule of comparative negligence would encourage the complementary measures: 43 the plaintiff and the defendant, each facing a liability in the vicinity of $50, would be willing to spend $10 and $9 to avoid that liability.
When the cheapest means of prevention are independent rather than complementary, however, comparative negligence can sometimes be successful, but only on a fortuitous basis. When, for example, one party's prevention costs are $25 and the other's $60, the party with the lower costs will face an expected liability of either $65 or $70, depending on the method of calculation, 44 and will rationally spend $25 to 1058; Posner, A Theory of Negligence, I J. LEGAL STuD. 29, 40 (1972). See also Brown, supra note 36, at 329. 41. So-called "modified" comparative negligence is a compromise between pure comparative negligence and the rule discussed here. Under modified comparative negligence, the plaintiff recovers proportionately if he is "less" negligent than the defendant, but recovers nothing if he is "more" negligent. See note 6 supra. From the present discussion of the alternatives of pure comparative negligence and the rule discussed here, appropriate lessons can be drawn concerning the modified hybrid. 44. There are two ways in which the negligence of the plaintiff and defendant could be compared. First, one could compare prevention costs. For example, if one party could have prevented the accident for $10 and the other party for $40, the $10 party would bear prevent the risk. Meanwhile, the party with the $60 costs, facing an expected liability of only $30 or $35, will not spend $60 to prevent the risk. In such a case, comparative negligence produces the right result. But now assume that the risk can be prevented either by the plaintiff for $70 or by the defendant for $68. This is a risk that it would be efficient to eliminate. Yet under comparative negligence the do-nothing plaintiff and the do-nothing defendant each face a liability in the vicinity of $50; each will therefore abstain from preventive measures and allow the risk to materialize. 4 .
Finally, assume that the risk could be prevented by one party for $10 or by the other party for $20. Since under comparative negligence both parties will face liabilities in excess of their prevention costs, either party would be impelled to engage in risk prevention, which would lead to duplication and hence to wasted expenditure. 4 Of course, if the $20 party correctly predicts that comparative negligence will motivate the $10 party to pay for prevention, the former party will neglect his own $20 option, and the desired result will be obtained. But by the same token, if the $10 party correctly predicts that comparative negligence will lead the $20 party to incur the safety expenditure, the $10 party will abstain. In this latter circumstance, duplication is avoided, but the more costly of the two "independent" solutions results. Worse yet, each party may predict that comparative negligence will induce the a liability four times as great as the $40 party. Each party's share of the total liability would then be determined by the formula:
(total prevention costs)-(party's prevention costs) Party's share of liability = total prevention costs Alternatively, one could compare the net losses that the parties incurred by their failure to take preventive measures, that is, the differences between each party's prevention costs and the expected value of the risk that each allowed to materialize. Thus, if the expected value of the risk is $100 and the respective prevention costs are again S40 and $10, those differences are $60 and $90, respectively. The $40 party and $10 party would then bear liability in the ratio of 60/90. The liability of each party would be determined by the formula: = (expected value of risk)-(party's prevention costs) Party's share of liability -2 X (expected value of risk).(total prevention costs)
As these examples suggest, the two methods of comparison yield different results. The variation is especially dramatic when the difference between the prevention costs of the two parties is either a very great or a very small proportion of the prevention costs themselves. Thus, if the expected value of the risk is $100, and the prevention costs are $1 and $4, the first method would divide liability 80%/20%, whereas the second method would divide liability 51%/49%. Similarly, if prevention costs were $96 and S98, the two divisions of liability would be 51%/49% and 67%/33%. 45. Cf. G. CALABRESI, supra note 43, at 158 (showing how similar problem would arise under rule allocating liability by involvement in accident).
46. R. POSNER, supra note I, at 124. other party to prevent; if so, neither will himself prevent, and the uneconomical risk will occur. 4 7 In fact, given this entire "prediction" procedure, each party has an incentive to "bluff" inaction so as to persuade the other that it is in his economic interest to incur the safety expenditure. Thus comparative negligence, although appropriate in situations in which complementary accident prevention is desirable, offers no assurance of the right result in those situations in which independent prevention is required. Of course, the law could adopt a two-level rule that applies Galena to independent-action cases while retaining comparative negligence for complementary-action cases. But it would be extremely difficult to make these characterizations after the accident and more vexing still to make them before the event, which is of course the relevant time if the rule is to achieve its purposes in influencing the actors' conduct.
In any event, several other problems afflict both Galena and comparative negligence and would remain even if the two rules could somehow be accommodated. In the $60/$25 hypothetical used to illustrate the Galena rule, assume that the opportunities to take preventive measures are sequential in time and that the $25 opportunity occurs first. If the plaintiff is the $25 preventer, the Galena rule would recognize his contributory negligence as a complete defense. But people often make mistakes, and the plaintiff may fail to incur the $25 expense. Once the plaintiff has so erred, the goal of efficiency suggests that liability be returned to the defendant; with the plaintiff's $25 opportunity squandered, the defendant's $60 measure is the best way to prevent the risk. This suggests a rule akin to the rule of last clear chance-one that would eliminate all effects of the plaintiff's contributory negligence. Now reverse the parties, so that the defendant's $25 opportunity precedes the plaintiff's $60 opportunity; the idea can here be developed of last clear chance running against the plaintiff, 47. To provide full incentives for both the plaintiff and the defendant, it has been suggested that the negligent plaintiff and the negligent defendant should each be held fully liable: the defendant should be required to make a full-damage payment, but the payment should be retained by the state rather than turned over to the plaintiff. See R. Knoeber, Legal Penalties and Compensation for Auto Accidents (unpublished Ph.D. thesis for the University of California, Los Angeles, 1976). An intriguing idea, this. But whatever it is, it is not tort law. (Knoeber would not disagree; indeed, he advances his proposal within a public-law rather than a tort-law framework.) And it is impossible to see how the proposal would not lead to excessive, redundant expenditures. For example, where one party could prevent a I00 risk for 560 and the other party for $25, the proposal would encourage both of them to expend for prevention, in an unnecessary way.
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thus reinstating his contributory negligence as a complete defense. 4s With either of these last clear chance rules, however, the party with the earlier opportunity, knowing of the rule, might deliberately err 49 so as to shift the safety expense to the party with the subsequent opportunity. Since the party acting first was assumed to have the lower safety costs, the possibility of such strategems perplexes the efficiency of the twofold last clear chance rule. Moreover, in those situations in which complementary safety measures are most efficient and in which comparative negligence therefore has immediate appeal, there are related last clear chance issues that are equally complicated.5°A dditionally, if a two-fold last clear chance rule were adopted, there would be major difficulties in working out its elements. What fact would "trigger" the rule: simply that the first party has squandered his opportunity, or instead that the second party knows (or has reason to know) of this squandering? What if the first party's error, although commencing early, is of a continuing nature-that is, it consists of inattentiveness that remains capable of being corrected at any moment before the accident? Tort lawyers will of course find these questions familiar; they involve the variables that are incorporated into our existing and more limited rule of last clear chance. In this regard, it may be noted that the existing rule, because of the confusions that 48. The framework also fits the typical products liability case. When the consumer actually learns of the product defect before using it, the sequential considerations seem all the stronger. Products liability does recognize a hybrid contributory-negligence/assumption-of-risk defense when the consumer unreasonably continues to use the product after detecting the defect. See note 7 supra.
49. For example, trichinosis in pork can be prevented either by the farmer (by the proper feeding of pigs) or by the consumer (by cooking pork to an internal temperature of 137 degrees). See 29 RuTERs L. REV. 466, 472 (1976) . Should a rule of last clear chance running against plaintiffs be recognized, the farmer would be relieved of any tort incentive to engage in nonnegligent feeding. In general, such a rule would vastly weaken the safety incentihe that tort law now places on product manufacturers, since a large percentage of all product accidents involves the carelessness of the product user.
The problem of the deliberate error could possibly be dealt with by giving the second party who is required to incur a safety expenditure (say, of $60) a cause of action against a first party who has failed to expend a smaller sum (say, $25). This cause of actionwhich, of course, would in no way depend on the risk materializing in an actual injurywould be for some figure no less than -25 and no greater than $60. The substantial public and private costs that would be involhed in the processing of such small claims seem to rule them out as an effective solution to the deliberate error problem. In some cases, a single failure to spend for prevention by a first party (e.g., a manufacturer) would impose prevention requirements on thousands of second parties (e.g., consumers). To allow the second parties' suits against the first party, an elaborate class-action device would be required.
50. Assume that the S100 risk can be prevented by sequential, complementary measures of $10 or by either party acting alone at S40. Once the first party has missed his SIO opportunity, it becomes efficient to abandon comparative negligence and place full liability on the second party. Once again, the specter of the deliberate error haunts the scene. those variables breed, has proven to be about the shaggiest and least satisfactory doctrine in all of tort law. 51 A further problem afflicting both Galena and comparative negligence concerns their implicit assumptions about each party's awareness of the other's prevention possibilities. Assuming a party who could purchase safety for $60, Galena would advise him to do so if, but only if, the other party's safety costs are greater than $60. This is advice on which the party can take action only if he has knowledge of what the other party's safety costs actually are. Under comparative negligence, what each party is intended to do similarly depends on his knowledge of the other party's prevention costs. Now in some situations, one party has or can easily obtain adequate knowledge of the other party's safety circumstances; but in other situations, this knowledge will be difficult or impossible to acquire. Lacking this knowledge, neither rule can give the parties the guidance they need if they are to make the balanced, efficient decisions that the rules expect. In the economists' terms, the safety arguments on behalf of both Galena and comparative negligence presuppose that the cost of obtaining a certain kind of information is very low. In fact, however, this information often will be quite costly to obtain and frequently will simply be unavailable in any practical sense. 52. A related problem concerns the feasibility of the quantifications upon which all of the foregoing analysis depends. Even if the plaintiff and the defendant know that accidents can be prevented either by the plaintiff doing x or by the defendant doing y, they may not be able to calculate accurately the cost of x and y. Without this ability, neither Galena nor comparative negligence can accurately achieve its desired results. Of course, even the Carroll Towing definition of negligence assumes that the defendant can quantify both the risk and the cost of eliminating the risk. But any doctrine of contributory negligence adds to the number of quantifications that the parties must perform and to that extent is unattractive.
Two final complications are added by the use of the jury. First, to the extent that the jury estimates the costs of accidents and of prevention imperfectly, neither Galena nor comparative negligence can be fully successful. An ad hoc lay jury is more likely than a professional judge to allow perceptions to be distorted by the lens of hindsight; and according to the traditional understanding of lawyers, tort juries are swayed by a proplaintiff bias. But see Kalven, The Dignity of the Civil Jury, 50 VA. L. REv. 1055, 1063-66, 1072-74 (1964) . Second, the decisions of juries may be erratic as well as inaccurate. Juries decide cases-often with the judge's encouragement by way of amorphous instructionson the basis of lay instincts. To the extent that parties cannot predict how a jury will decide, they cannot shape their conduct in the way that will render it consistent with the jury's judgment. Of course, even the simple rule of negligence liability requires the jury to make up its mind on the issue of the defendant's negligence. But again, any contributory negligence rule increases the ntmber of judgments that the jury will be required to reach.
What the previous analysis adds up to is this: in thinking about contributory negligence, the starting assumption is the negligence of the defendant-that is, that the defendant could efficiently have eliminated the risk. The point behind contributory negligence is that the plaintiff may have been an efficient risk preventer as well. This point is a relevant one, in the sense that insofar as the analysis has been accurate in its understanding of plaintiff conduct,c 3 negligence law without any contributory negligence defense would fail to achieve full efficiency. However, the effort to develop a defense that will take the plaintiff's conduct into account runs up against a wide range of serious theoretical and practical obstacles. Although the absence of any contributory negligence rule may be inefficient, the traditional rule of contributory negligence as a complete defense seems equally inefficient. And when their numerous complications are duly considered, intermediate rules like Galena and comparative negligence cannot necessarily be counted on to produce any net reduction in this inefficiency.
To be sure, none of these assessments establishes that a contributory negligence defense decreases efficiency; rather, they weaken the claim that such a defense produces positive results. When recognition is given to relevant complexities of the accident situation, an economic analysis of the contributory negligence issue is unable to yield any determinate formula.
B. Limited Effects of a Contributory Negligence Rule
The rhetoric in the discussion above has referred to an accident that either of two parties may be able to prevent; liability rules were justified in terms of their ability to induce appropriate preventive measures. That rhetoric may have been misleading in its failure to make clear that the plaintiff is the biological victim of the accident. Hence the plaintiff has a strong "first-party" incentive to prevent the accident without regard to tort liability rules. Of course, to the extent that the injured victim can secure a recovery from a negligent defendant, he can transfer to another his original accident costs. It can therefore be argued that absent a contributory negligence defense, the victim's opportunity to collect in tort eliminates his original incentive to behave in a reasonably safe way. This argument, however, rests on several assumptions that are valid only in part.
To be deterred by a contributory negligence rule, the victim must first of all know and understand both the general rule and its relevant 53. That understanding is questioned at pp. 713-19 infra.
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applications. Yet studies have shown that a substantial portion of the public lacks such an understanding.5 4 Since victims tend to be private citizens who have never before been in a tort situation, this lack of understanding is not surprising.
Second, the original incentive to act carefully can be affected by tort rules only to the extent that the potential victim can predict that his injury will occur in circumstances indicating the tort liability of some other party. In some cases, this knowledge exists or can easily be obtained. Thus, the employee considering on-the-job carelessness knows or should know that his employer will be liable for an accident. But consider the pedestrian who jaywalks. This pedestrian may be hit by a car that is being driven negligently or that has been defectively designed. But for all the pedestrian knows, the colliding driver and car will be free of any basis for tort liability. To the extent that the victim cannot predict that his accident will involve the tort liability of another party, his original incentive for careful conduct remains fully in effect.
Now lei us assume that the victim's injury is caused by the negligence of the defendant. Even if, despite his contributory negligence, the victim is given all the damages that the law allows, those damages will usually fall considerably short of compensating him for the full cost of his accident. For instance, whenever there is any real doubt about either the existence of liability or the quantum of damages, the victim will feel required to secure the services of a lawyer. Given the terms of the customary contingent fee arrangement, even the successful plaintiff thus goes uncompensated off the top, so to speak, for one-third of his legal loss. Moreover, the victim who files a tort claim subjects himself to the miseries of litigation, which can involve time costs and very real emotional costs.r Finally, for some victims tort damages rules do not even purport to be fully compensatory in the sense of leaving the victim "indifferent" to the fact of the original accident. 50 The victim who is subjected to intense pain and suffering, for example, can expect a substantial recovery, but not one large enough to leave him indifferent to his pain in all its intensity. 5 7 Tort law, mindful that any such recovery would approach the infinite, has rather deliberately rejected the indifference measure for pain and suffering damagesas Likewise, when the accident threatens to take the life of its victim, that potential victim obviously holds no belief that he will be compensated, after the accident, in a way that will leave him indifferent to the fact of his death. 59 A potential victim thus faces a combination of factors: a contingent fee, other personal costs of litigation, the limits of tort law's damage rules, 60 and his frequent inability to predict a liability-bearing defendant. Given this combination, any potential victim will rationally conclude that, irrespective of any right of his to recover in tort, he will predictably end up burdened with a substantial fraction of the original cost of his ccident. Assume the situation of a person confronting a $100 risk, where there is a sixty percent chance of a defendant whom tort law would hold liable, where tort damages will compensate him for eighty percent of his expected loss, and where one-third of his recovery will be retained by his lawyer. In these circumstances, the real value of a recovery in tort is only $32. If, therefore, the person can prevent the risk at a cost less than $68, he will have a first-party incentive to do so, even if tort rules allow him to recover without regard to his contributory negligence. Thus even absent a contributory negligence defense, the potential victim retains a substantial incentive to abstain from contributorily negligent conduct.
This intermediate assessment rejects, as overstatement, the claim in many tort books that it is "irrational" for potential victims to take account of the implications of a contributory negligence rule.,' Also, the assessment does not profess to establish that a contributory negligence defense is actually inefficient. It rather suggests that the safety purposes that the defense is alleged to achieve can be achieved, at least to a substantial extent, without the defense. Additionally, the studies referred to are typically limited to highway accidents, with respect to which almost any claim has a monetary "nuisance value." It is by no means clear that similar patterns of recovery prevail among other classes of accident victims, e.g., those injured in medical accidents or by products.
61.
See, e.g., P. ATIYAH, supra note 16, at 512; W. PROSSER, supra note 1, at 433.
C. Psychological Aspects of Contributorily Negligent Conduct
The weaknesses uncovered so far in the safety-incentive rationale for a contributory negligence defense have not impugned the usefulness of an economic analysis of the contributory negligence problem or of legal problems generally; they have suggested instead that the rationale is flawed even from a strictly economic perspective. A third reason for rejecting the rationale-which may suggest limitations on the value of economic assumptions-is concerned with the psychological implications of the widespread social phenomenon of contributorily negligent conduct, conduct that is unreasonably risky to the actor.
It is clear beyond doubt that such conduct has been extremely common in the past and remains quite common in those states in which contributory negligence continues as a complete defense to a suit in tort. 6 2 Moreover, unreasonably risky conduct is extensive even in situations in which there is no conceivable tort defendant: consider all the people who injure themselves in countless ways around the house. Economics postulates the Rational Man-the man who acts intelligently to pursue his goals. But how can this model of the Rational Man cope with all the behavior that is unreasonably risky to oneself? 3 How can it explain motorists who drive across well-marked railroad crossings without slowing down, or looking, or listening; 64 people who, although entirely aware of the lethal danger, nevertheless allow themselves to come into contact with dangling power lines; 65 pedestrians who jaywalk into the path of cars that they know are approaching; 66 persons who walk into (or put their heads into) elevator shafts, 6 7 or who for no apparent reason enter strange rooms that are pitched in darkness; 68 motorists who drink themselves into inebriation; 6 9 auto passengers who involve themselves in drinking bouts with their driver-hosts; 70 persons who accept a ride in a private airplane from an obviously drunken pilot; 71 purchasers of a product who, realizing it lacks a vital safety device that supposedly comes with the product, use the product for years without even mentioning the matter to their local retailer? 7 2
The answer, I think, is that the economic model of the Rational Man can cope with this conduct only in part; much of this conduct resists being interpreted as entirely "rational" in economic terms. 73 If, however, economists find such conduct difficult to comprehend it poses few mysteries for the rest of us. As laymen, we readily accept the fact that people often behave in foolish ways with respect to risks they encounter. Among professional psychologists, the accident-causing behavior of accident victims has been a prime subject of research for a half-century. 7 4 This psychological literature, which is rich and diverse, has uncovered many significant correlations. With respect to age, for example, studies show that the work-accident rate is highest during the teens and early twenties; then, after a plateau in the mid-twenties, the rate declines until the mid-forties, when it begins a steady rise that lasts until retirement. 7 5 Correlations such as these must be carefully interpreted, of course; youth is in part a proxy for inexperience, age for declining physical dexterity. 6 Often, however, the correlations do indicate causation. Thus, it is established that "inattention" results in accidents-and there is a considerable psychological literature on the causes of inattention. 7 7 "Fatigue," for example, is naturally conducive to inattention; 78 hence conditions that produce fatigue can be regarded, at least in a general way, as causes of accidents.
In suggesting that psychology rather than economics may best help us to understand contributorily negligent conduct, I do not claim that 71. Adair v. Valley Flying Serv., 196 Ore. 479, 250 P.2d 104 (1952 such conduct is impervious to the influence of either legal rules generally or a contributory negligence rule in particular. The psychological literature does not now support the idea, once advanced by Professor Fleming James, 7 0 that a large percentage of all accidents is caused by a small number of accident-prone persons, who are identifiable in advance and whose accident proneness is due to stable and innate attributes, many of which are physical or quasi-physical. 8 0 Rather, what I mean to claim is that prevention may be a matter less of economic theory and more of applied psychology. Here, however, there is a misfortune to report: the question of how to prevent unreasonably selfrisky conduct is one that applied psychologists have until now largely overlooked. 8 ' In an effort to think about the question of prevention in a psychologically realistic way (though without much help from the psychological literature), it seems helpful to break up the whole of contributorily negligent conduct into two categories. The first of these covers situations in which the individual is aware of the risk. 2 But merely to describe such a category raises the question of why anyone would choose to engage in conduct of this sort. At least three reasons are identifiable. 8 3 First, on the basis of the facts as he perceives them, the person may have concluded that the risk involved in his conduct is reasonable. 8 4 He is wrong in his judgment because his facts are wrong; he has either undercalculated the risk or overcalculated the cost of abjuring the risky conduct. 8 5 Second, on the basis of the values that the individual holds, he may conclude that his con- It is unfortunate that the legal consideration of accident psychology was so early tied by Professor James's work to the dubious accident-proneness hypothesis.
81. See Hinrichs, Psychology of Man at Work, 21 ANN. REV. PSYCH. 519, 544 (1970). 82. In such situations contributory negligence "overlaps" with the assumption of risk defense. The discussion in the text deals with the contributory negligence aspect only.
83. These reasons are in addition, of course, to the economic reason that the actor's knowledge of the defendant's tort liability reduces the actor's foreseeable net costs to the point at which the risky conduct becomes rational from the actor's point of view. The possibility of conduct occasioned in this way can hardly be gainsaid; however, it is difficult to document the existence of any such conduct, even anecdotally.
The burden of the text is to establish that there are many explanations for deliberately and unreasonably self-risky conduct that are independent of the economic net costs argument.
84. See, e.g., Froom v. Butcher, [1975] 85. This may be due to information costs or to the fact that the plaintiff is not intelligent enough to calculate the risk accurately. Economic analysis often assumes-without providing justification-that people possess a high and uniform intellectual ability. See, e.g., R. POSNER, ECONOMIC ANALYSIS OF LAW 72-73 ( lst ed. 1973) . duct is reasonable. If the law deems his behavior negligent, it does so because the community (viz., the jury) adheres to a different set of values. Consider the victim who walks into a dark, unknown room because he is unusually curious", and places an unusually high value on the satisfaction of his curiosity, or the "risk-preferring" victim who is willing to jaywalk partly because he does not really mind (or even enjoys) dodging cars. Third, the victim may be one of those persons who are psychologically inclined to believe that accidents happen only to the "other guy," and who, in the face of known risks, are therefore likely to make decisions that are not genuinely consistent with their own real interests.
7
What happens when a contributory negligence defense is imposed on unreasonably and deliberately risky conduct that can be explained in any of these ways? For the victim with the wrong facts, it is not clear, as a matter of law, that his conduct entails contributory negligence at all. Even if the victim's factual perceptions are objectively incorrect, so long as they fall within the bounds of "reasonableness" the victim will perhaps be regarded as having behaved as a "reasonable man" and hence as not guilty of contributory negligence. 8 8 Next, in the case of the victim with atypical values, 0 it is hardly clear that his is conduct that society should really want to prevent. Certainly, the economist would not automatically argue in favor of prevention. Economics is keen on leaving to each individual the right to define and determine his goals; the economic assumption of rationality relates to choices that the person makes in pursuing his goals. 00 Finally, for conduct oc-86. E.g., Carns v. Noel, 364 Pa. 77, 70 A.2d 619 (1950) . 87. Professor Calabresi refers to the tendency both to believe that accidents happen to "the other guy" and to overvalue current gratification that is gained at possible future cost. See G. CALABRESI, supra note 43, at 55-57. Professor Gerald Dworkin notices additional factors: human difficulty in translating "intellectual knowledge" about risks into knowledge that is "subjectively genuine," and lack of "will power," which prevents people from acting in ways consistent with their knowledge. 379, 384 (C.A.) . If tort law does allow the jury to find contributory negligence in such cases, one cannot be terribly confident that the jury rather than the plaintiff has made the more appropriate assessment, especially since the jury's judgment is made with the detriment of hindsight. Also, unless the plaintiff is aware that his factual assessment is not shared by others, he will have no reason to believe that contributory negligence is even an issue.
89. For such a plaintiff, it seems clear that the community's values, rather than the plaintiff's, prevail. See Seavey, supra note 29, at 10-11 casioned by psychological deficiencies, there is at least a possibility that an individual's knowledge of the contributory negligence implications of his behavior might reinforce his lagging self-disciplineY1 The problem is that the magnitude of this possibility is very difficult to figure out; the incentive afforded by a contributory negligence rule may well be effective occasionally, but more than this one cannot say.
The second category of contributorily negligent conduct includes instances in which the victim, because of inattention or inadvertance, is not conscious of the risk. This category includes a large percentage of all contributorily negligent conduct. In some of these situations, the victim's conduct is barely even deliberate: consider the worker whose hand finds its way into a dangerous machine and who is utterly unable to explain how this came to pass.9 2 More commonly, the person's behavior will be intentional but undertaken without awareness of the risk: consider the person who momentarily forgets about a dangerous condition as he walks ahead. 9 3 Either way, the individual is mindless of the risk. Starting with this fact of mindlessness, the conclusion easily follows that liability rules like contributory negligence, which themselves appeal to the mind, will have little effect. For that matter, such conduct, in light of its mindlessness, does not seem readily controllable by direct public regulation," nor even by the supposedly allpowerful "instinct of self-preservation." wishes to "keep the plaintiff honest" by denying him a recovery-i.e., to rule out the possibility that the plaintiff finds his conduct reasonable only because he expects he can shift part of its cost to a tort defendant. This argument is -unconvincing, so long as we start with the assumption of a negligent defendant. Given the assumed certainty of a defendant who is an efficient cost-preventer, it seems a mistake to deny or reduce the plaintiff's recovery because of the mere possibility that the plaintiff is an efficient costpreventer as well.
91. If, for example, the failure to wear seat belts were deemed contributory negligence, I would be somewhat better able to discipline myself to wear them. Professor Gerald Dworkin describes his own seat belt behavior in similar terms. Dworkin, supra note 87, at 121. . 2d 494, 135 N.E.2d 231 (1956) .
94. Particular sub-doctrines of contributory negligence law seem consistent with this observation. "Momentary forgetfulness" is generally held not to be contributory negligence per se, but only a factor for the jury to consider. See Annot., 74 A.L. R. 2d 950,  953, 954-55 (1960) . In England, "momentary inadvertence" is not contributory negligence at all in suits by employees against employers. J. MUNKMAN, EMPLOYERS LIABILITY AT COM-MON LAW 586-87 (8th ed. 1971). See also the disqualification of ordinary contributory negligence as a defense in products liability cases, note 7 supra, as explained in 86 HARV. L. REV. 923, 929-31 (1973). 95. Professor Calabresi refers to some risky acts-for example, a driver's absentmindedly taking his eyes off the road-that cannot be dealt with by regulations, since they are acts that "individuals cannot control." G. CALABRESI, supra note 43, at 109-11. It is possible, however, that conduct that is mindless in the immediate sense can be understood, from a longer-term perspective, as flowing from an individual's general decision about how much "care" or "attention" to exercise in his day-to-day affairs. Such a decision would balance the benefit of attention (that is, the reduction of risks) against its cost (that is, the disagreeability of requiring oneself to pay attention to potential risks). In this way, some "mindfulness" can be found in otherwise "mindless" conduct.
However, the element of rationality that can be so identified does have a rather special character. Most people do not abide by general attention decisions consciously rendered; when we do attempt such deliberate decisions they usually turn out to be meaningless New Year's resolutions. If there are any general attention decisions, they occur at a subconscious level. And when the inquiry extends into the subconscious, the very notion of "decision" becomes inaccurate; the most that can be said is that the attention problem is "dealt with" by the subconscious, and that a person's behavior can perhaps be evaluated "as if" a decision had been made.
Thus the preliminary finding of mindfulness in seemingly mindless conduct turns out to be attenuated-and attenuated in ways that carry significant implications for the deterrence rationale of a contributory negligence rule. An initial implication is that if the plaintiff's conduct, which immediately seems "unreasonable," can be understood as "reasonable" after all from a longer and more appropriate vantage point, then perhaps many of the law's contributory negligence findings are shortsighted and incorrect. 96 The broader implication is that human conduct that is determined by some subconscious process is the least likely to be governed by the narrowly rational influence of a liability rule like contributory negligence. It would be groundless to contend that a contributory negligence rule can have no effect on conduct of this sort; but there is good reason to conclude that this effect is partial and erratic.
Separate consideration has been given above to victim conduct that is deliberately risky and to that which is inadvertently risky. Yet the ensuing evaluations tend to converge. In either case, the results are reached, first, that some of this conduct perhaps should not be deterred after all, despite its appearance of "unreasonableness," and, second, that the deterrent potential of a contributory negligence rule is significantly limited. These evaluations, taken together, may confirm the "weak" economic argument that a contributory negligence rule has some consequence on the frequency of unreasonably risky conduct. But they fall short of verifying the "strong" economic argument that such a rule can control this conduct in a general, systematic way.
Empirical support for these evaluations can perhaps be found in the American experience with workers' injuries. A large-if somewhat uncertain-percentage of all such injuries is due, at least in part, to the worker's unreasonably risky conduct, 9 7 and much of that conduct is of the inattentive or inadvertent variety. Prior to workers' compensation, all such unreasonable conduct constituted contributory negligence, which barred the worker's tort suit against a negligent employer. Moreover, absent employer negligence, tort law withheld from the employee any claim for compensation. After workers' compensation, the worker's unreasonable conduct became irrelevant to his right to recover. Moreover, the worker was guaranteed a recovery regardless of his employer's negligence. If contributorily negligent conduct can be understood in wholly rational terms and if it is constrained in a meaningful way by a contributory negligence rule, the advent of workers' compensation should have occasioned a major outbreak of such carelessness. 98 Instead, the industrial accident rate declined sharply in the years after the adoption of workers' compensation. Whatever the causes of this decline, 1 00 it seems clear that the elimination of the contributory negligence defense and the provision of automatic compensation did not result in any significant increase in the frequency of employee carelessness.
97.
Estimates-and terminology-vary widely. According to Atiyah, 24% of all fatal work accidents in one study were "preventable" by the worker alone, and another 16% were preventable by both the worker and the employer (or another employee). P. ATIYAH, ACCIDENTS, COMPENSATION AND THE LAW 230 (1st ed. 1970). According to Larson, 29% of all work accidents are caused by the sole negligence of the injured worker, and an additional 5% by the joint negligence of the worker and the employer. 1 A. LARSON, supra note 13, § 4.30 at 27. Professor Heinrich has concluded that 88% of all work accidents are due to the "unsafe acts of persons," which are "preventable." H. HEINRICH, INDUSTRIAL ACCIDENT PREVENTION 20-21 (4th ed. 1959). Apparently, in the vast majority of these accidents, the unsafe act is that of the victim himself, rather than that of a fellow worker. 1 A. LARSON, supra note 13, § 4.30, at 27.
98. There is one offsetting consideration. Prior to workers' compensation, the employee who was free of contributory negligence could recover pain and suffering damages against a negligent employer, damages that are not now available under workers' compensation even when the employer has been negligent. 
D. Prevention of Contributory Negligence by the Defendant
The fourth reason for doubting the safety-incentive rationale is this: at least in some situations, the plaintiff's unreasonable conduct may effectively be prevented by the defendant. Indeed, given the elements of plaintiff psychology described above, the defendant may well be better able than the plaintiff to prevent conduct of this sort. This is most clearly true in the employment context.' 0 ' The employee who is not wearing his eye goggles might well wear them if he were more sternly instructed to do so by his supervisor. 102 Or it may be that the goggles fit uncomfortably and that he would quite voluntarily wear a more comfortable pair were the employer to provide them. 0 3 Employee inattentiveness is produced, in part, by fatigue, and fatigue is, in turn, the consequence of working conditions that are established by the employer, including, for example, the speed of the assembly line 04 and the employer's requirements for overtime. 0 The employee is, after all, under the employer's legal control; by imaginative management and supervision, the employer can eliminate a large percentage of its employees' careless acts. 0 6 Products liability is another area in which the defendant may be able to exert some control over the victim's accident-causing conduct 07 The manufacturer can issue strong warnings concerning product use and can design products in ways that reduce the opportunities for careless injuries. The manufacturer's leverage over the consumer is vastly less, however, than the employer's power over the employee. And in other tort contexts, it is even less clear that the defendant is in a good position to control the victim's unreasonable conduct. Nevertheless, this fourth reason provides a further explanation of why the elimination of the contributory negligence defense in American workers' compensation systems has not created any significant problem in accident prevention.
Given its important goal, the safety incentive rationale for a contributory negligence defense should be taken seriously. This article has developed several reasons, however, that cast doubt on the idea that a contributory negligence defense can be successful in achieving its appropriate safety objectives. If these reasons are considered individually, none of them refutes the safety rationale entirely. When taken in combination, however, my view is that they deprive that rationale of just about all of its credibility. Indeed, the last two of these reasons, concerned with plaintiff and defendant psychology, suggest that the contributory negligence defense in its traditional form is probably counterproductive: 0 8 if the plaintiff's contributory negligence is often beyond his own control and is sometimes within the defendant's control, then the traditional rule seems less capable of achieving tort law's safety purposes than a direct, unencumbered rule of the defendant's negligence liability. 00 In sum, there is inadequate reason to believe that any contributory negligence rule is a good idea in safety terms; the traditional rule, moreover, appears to be a distinctly bad idea.
III. A Fairness Justification
As argued above, economics furnishes no persuasive rationale for any contributory negligence rule; indeed, it suggests if anything the unwisdom of the rule in its traditional form. Can an adequate rationale for a contributory negligence rule be found somewhere outside economics? A few commentators believe that efficiency should be the sole determinant of liability rules. 110 Most disagree with this view and insist that appeals to other norms be given their due. Even among most economics-oriented scholars, there is an understanding that "justice" 108. The same conclusion does not hold for such alternatives as comparative negligence, which does seem capable of taking psychological considerations into account. See the Bux case, discussed in note 102 supta and note 117 infra.
109. I am unaware of any economic writings that have supported the traditional rule. 110. E.g., Demsetz, supra note 23, at 28.
or "fairness" is such a norm."' For me, at least, the language of justice is well suited to larger questions of societal organization, while the language of fairness may relate to the kinds of issues that typically arise in ordinary private litigation; accordingly, it is fairness language that will primarily be employed below.
In fairness terms, contributory negligence starts out with a clear intuitive appeal. If the defendant is being held liable because of his "faulty," "unreasonable," or "wrongful" behavior, the fact that the plaintiff himself has likewise been guilty of "faulty" conduct seems clearly something that the law should take into account, either by reducing the plaintiff's damages 1 2 or by entirely denying the plaintiff's right to sue on the theory that a faulty plaintiff should not be heard to complain about a defendant's fault. For the law to fail totally to take the plaintiff's conduct into account would seem unfair because it would involve an uneven application of the fault standard. 1 1 3
What this obvious argument in defense of a contributory negligence rule rests on is the moral equivalency of the plaintiff's and defendant's "fault." But the appearance of this equivalency is quite misleading. The objectively egoistical or antisocial character of the defendant's negligence has been described above." 4 With contributory negligence, however, the conduct in question is conduct that runs an unjustified risk to the actor himself, rather than to others. 1 " Given this difference, the conduct that establishes contributory negligence cannot be regarded as egoistical or antisocial; instead it is behavior that, from the actor's or others' perspective, is merely foolish" 16 or stupid. This assessment undermines the supposed moral parity between the "fault" of negligence and the "fault" of contributory negligence. 1 7 Foolish 117. Existing law, in various limited ways, is responsive to the view of contributory negligence put forward here. The law is rather gentle, for example, in dealing with plaintiffs who have been merely "momentarily inadvertent" or "momentarily inattentive" as they approach a known or visible hazard. See note 94 supra. In comparative negligence jurisdictions, plaintiffs tend to fare quite well in the reduction of damages when their unreasonable conduct is merely foolish in the sense described. See, e.g., Bux v. Slough Metals Ltd., [1973] 1 W.L. R. 1358 (C..A.) . In particular, pedestrians typically suffer only a behavior is of course disadvantageous to the actor, but it is difficult to identify any clear moral principle that it contravenes; 11 8 the language of "wrongfulness" seems largely out of place in the contributory negligence context. To state the matter in the formal legal parlance of Lord Denning, "negligence depends on a breach of duty, whereas contributory negligence does not."" 9 Thus the standard fairness argument adduced in support of a contributory negligence rule, depending as it does on the supposed equivalence of the plaintiff's and defendant's fault, does not deserve to be accepted. There are, however, two other fairness considerations that may support some contributory negligence rule.
The first of these builds on the fact that contributory negligence, though defined in terms of an unreasonable risk to self, involves conduct that in an individual case may also run an unreasonable risk to others. If so, such conduct involves elements of negligence as well as contributory negligence. Although such an overlap between negligence and contributory negligence is technically fortuitous, 20 in the real world it can occur, and it does occur regularly in one major class of accidents: those involving motor vehicles. The motorist who drives at night without lights creates an unreasonable risk to himself and to others at the same time. 21 When the plaintiff is suing a negligent defendant and when the plaintiff's conduct was itself negligent in the sense of running an unreasonable risk to others, it could be argued that a fair application of the fault principle requires the recognition of an affirmative defense. The defense in question would be one that asserts the plaintiff's negligence, rather than his contributory negligence, as a limit on the plaintiff's own negligence claim. small reduction in damages in their suits against negligent motorists, see Fleming, supra note 5, at 249. One can even cast an eye at workers' compensation: the carelessness of the worker, which the law ignores, is generally misbehavior threatening the worker alone. It is true that in a number of jurisdictions, the worker's recovery is either reduced or eliminated if he has wilfully failed to observe a safety rule. IA A. LARSON, supra note 13, § 33.00. In such cases, however, the worker's conduct is morally improper in the special sense that it implicates him in the disobedience of authority.
118. Some religions find acts of intentional self-destruction morally objectionable on grounds that they violate God's rights in the individual-a belief not applied to accidental harms. One can also imagine a moral complaint about foolish acts of contributory negligence as impugning the high moral value that all persons should place upon human welfare, even their own. In my view, such a moral objection is too uncertain and slender to serve as the predicate for an official liability rule.
119 Although the somewhat novel idea of a negligence defense 12 2 is not without some initial appeal, when examined more carefully the idea is not persuasive. Assume a person whose conduct involves both negligence and contributory negligence. The most direct and appropriate way to respond to the negligence in his conduct is to render him liable in tort for any injury to another that his negligence produces. And this, of course, is a liability that tort law does firmly impose. Given this unquestioned negligence liability, it would entail an inappropriate form of double-counting for the law to go farther by relying on the negligent aspect of the person's conduct as a reason for disparaging his recovery for an injury that he has suffered as a result of some other person's negligence. Putting the matter in causal terms, even if the victim's conduct has contained a negligent aspect, it is not this aspect of his conduct that has caused his own injury.1 2 3
The second fairness consideration in favor of a contributory negligence defense begins with a distinction between our evaluation of the plaintiff's original conduct and our evaluation of the issues in his eventual lawsuit. With respect to a tort defendant, it is now widely agreed that even if the defendant's conduct has not been morally improper, there may be sufficient reasons of fairness to hold him liable for the harm that his conduct has occasioned.1 2 -This basic, correct distinction between the moral aspects of original conduct and the fairness aspects of the consequent lawsuit applies on the plaintiff's side as well. The plaintiff's original act of contributory negligence may not have been morally improper, since it created a risk only to the plaintiff himself. When that risk eventuates in an injury to the plaintiff, however, and when the plaintiff then seeks to collect in tort for that injury against a negligent defendant, at the time of this lawsuit the harm involved in the plaintiff's original conduct "reaches" the defendant, another person. The defendant, concededly, has engaged in negligent conduct that has contributed to the plaintiff's accident. Nevertheless, that accident would never have occurred had the plaintiff himself not behaved in a foolish way. In these circumstances, it would be basically 122. Butterfield v. Forrester, 103 Eng. Rep. 926 (K.B. 1809), the origin of the contributory negligence defense, was itself a highway case, in which the plaintiff, riding his horse "violently," clearly created a risk to others as well as to himself. But in explaining the contributory negligence defense, the court dealt exclusively with the risk to self.
123. Cf. Fletcher, supra note 33, at 537, 548-49 : n.44 (discussing negligence.type defense within framework of nonnegligence "reciprocity" liability theory). Professor Fletcher now tells me that for causal reasons of the sort discussed in the text, he no longer supports such a defense.
124. See Epstein, supra note 33, at 157-60; Fletcher, supra note 33, at 568-69; Keeton, supra note 33, at 427-28. unfair 2 i for the law to ignore entirely the plaintiff's conduct by imposing full liability on the negligent defendant. 126 If this idea of fairness thus calls on tort law to take some account of the plaintiff's contributory negligence in ascertaining the liability of a negligent defendant, the question arises of what appropriate form the legal doctrine should assume. As presented, the fairness idea is entirely satisfied by a liability-dividing rule like comparative negligence. Should the idea be carried further, however, so as to disqualify the foolish plaintiff from receiving any recovery from a negligent defendant? 127 The contributory negligence idea does not seem to be one of those that presses itself to its logical extremes;' 28 when stated as above, in a moderate form, the idea is both intelligible and stable. There is nothing in its logic that would be impaired or compromised were it deployed in support of a liability-reducing rule rather than a liability-denying rule. Moreover, as we have seen, the rule of negligence liability itself has a satisfactory moral basis, one that is based on our disapproval of antisocial or egoistical conduct. 129 To negate altogether a plaintiff's lawsuit against a negligent defendant would be to allow the fairness idea associated with the contributory negligence defense to extinguish the moral idea that predicates negligence liability.
The law frequently encounters tension between alternative principles. Occasionally, the law concludes that one of the principles simply is much more important than the other, or that since the tension between the principles entails an outright conflict, one of them should 125. Cf. E. CAHN, THE SENSE OF INJUSTICE (1949) (arguing that it is easier to recognize instances of "injustice" than to prescribe general, affirmative rules of "justice").
126. This finding of unfairness arises from a commonsense judgment, rather than being deduced from any comprehensive fairness principle. When such principles are ventured, they are typically expressed in general terms that are quite without relevance to particular tort issues like contributory negligence. See, e.g., J. RAWLs, A THEORY OF JUSTICE 114-17 (1971) ("duty not to harm or injure others" is fundamental to principle of justice). Most people rely on commonsense moral judgments most of the time; even the notion that economic fefficiency is in the public interest can be justified only in a commonsense way. See also Thayer, Public Wrong and Private Action, 27 HARV. L. REV. 317, 318 (1914) (insisting that all doctrines within negligence system "respond to the test of common sense"). Since, however, commonsense judgments do not carry the power of deductive proof, the article's analysis can be understood as proposing and recommending to its readers a certain justification for a contributory negligence defense. See the discussion of consensus-seeking in Feinberg, Book Review, 81 YALE L.J. 1004, 1018-21 (1972) .
127. The reasoning of the California Supreme Court on this important fairness issue is scant and inadequate. The court merely quotes Prosser to the effect that the "clean hands" rationale for the traditional rule "is no explanation of the many cases, particularly those of the last clear chance, in which a plaintiff clearly at fault is permitted to recover." Li v. Yellow Cab Co., 13 Cal. 3d 804, 811 n.4, 532 P.2d 1226, 1231 n.4, 119 Cal. Rptr. 858, 863 n.4 (1975) (quoting Prosser, Comparative Negligence, 41 CALIF. L. REV. 1, 3-4 (1953) be vindicated even at the other's total expense. When possible, however, the law's preferred course is to seek an accommodating rule or result that is able to reduce, or if possible to resolve, the original tension. In the contributory negligence context, a liability-dividing rule like comparative negligence is one obvious form of accommodation or reconciliation. The fairness idea behind contributory negligence is not clearly superior to the moral idea supporting negligence liability, and, as indicated, those ideas can quite properly be stated in terms that avoid any element of necessary conflict. That American juries, instructed on the traditional rule, have so clearly striven in a liabilitydividing direction 130 and that virtually every other common law and civil law jurisdiction has adopted some form of comparative negligence' 31 are elements that can be taken at least somewhat into account in reassuring ourselves of the fairness of a liability-dividing rule. There is, moreover, another factor. The earlier discussion of tort law's safety objective concluded that, while it was not clear that any contributory negligence rule is an effective technique for accident prevention, there are important psychological considerations indicating that the traditional contributory negligence rule is peculiarly likely to be counterproductive. 32 By now, the appropriateness of some contributory negligence rule has been affirmed on fairness grounds, and considerations of fairness have been seen to suggest a preference for a liability-dividing rule over the traditional rule. At this stage, the earlier accident-prevention conclusion can be introduced for purposes of reinforcing this suggested preference. Lurking in the background is the vexing question of whether the accident-prevention goal can ever justify a legal rule that would otherwise be regarded as unfair. That question can remain quite in the background, since accident-prevention considerations are here being employed to support a liability-dividing result that is independently supported by fairness values.
Assuming, then, the advisability of a liability-dividing rule, which version of such a rule is the most appropriate? The basic choice is apparently between comparative negligence and Galena (which entails the division of liability, but only in a rather aggregate manner). Since Galena would allow certain plaintiffs to recover all their damages despite their contributory negligence, while other plaintiffs would recover nothing despite the defendants' negligence, it raises something of a fairness problem. But more than that, one becomes very uncomfortable with the fairness implications of Galena's "break-point" feature-the feature that allows the entire liability to turn on a slight difference in the assessed negligence of the parties. To distinguish in an all-or-nothing way between the party, whether plaintiff or defendant, who is deemed forty-five percent negligent and the party who is deemed fifty-five percent negligent is substantially unfair-especially when the relevant judgments are imprecisely and unpredictably rendered after the event by an ad hoc lay jury. 13 3 The risk of treating basically equal litigants in a dramatically unequal manner is simply too great. Moreover, the breakpoint creates a certain prospect of inefficient accident prevention. That feature exacerbates three of the problems already mentioned-each party's inability to know the other party's situation, the parties' possible inability to make the relevant quantifications, and the inherent uncertainty of the jury's findings. 134 A rule that divides liability within each case eliminates both the fairness and the accidentpreventibn problems that accompany the breakpoint. Thus for reasons of fairness, reinforced by our concern for safety, the liability-dividing rule of comparative negligence seems clearly preferable to Galdna.
Conclusion
In light of all the complicating circumstances, a contributory negligence defense cannot affirmatively be justified by economic reasoning relating to efficient accident prevention. Indeed, in encountering the contributory negligence problem, the economic model of human conduct discernibly falters. The most persuasive justification for a contributory negligence defense is to be found in notions of fairness. The fairness reasoning, which is more subtle than many have supposed, is concerned with the implications that should be drawn from the foolishness of the victim's conduct. Somewhat supported by psychological considerations pertaining to the goal of accident prevention, the fairness criterion establishes a preference for a liability-dividing rule rather than the traditional rule and, among liability-dividing rules, for comparative negligence rather than Galena. Comparative negligence is thus the proper rule. 133. Modified comparative negligence, as an amalgam of Galena and pure comparative negligence, contains a Galena-type breakpoint. The arbitrary results that this breakpoint produces are commented on in W. PROSSER, supra note 1, at 438.
134. See p. 709 & note 52 supra. For example, assume both parties know that each of their prevention costs is in the vicinity of S30; under Galena, given its all-or-nothing character, what they know leaves them extremely uncertain as to their potential liability.
